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Refer to NMFS No: OPR-2020-01250
Ms. Doriel 1. Pagan Crespo
President
Puerto Rico Aqueduct and Sewer Authority
P.O. Box 7066

San Juan, Puerto Rico 00916-7066

Mr. Jaime Geliga

Chief

Municipal Water Program Branch

U.S. Environmental Protection Agency-Region 2
City View Plaza Il, Suite 7000

48 Road 165, km 1.2

Guaynabo, Puerto Rico 00968-8069

RE:  Concurrence Letter for the 301(h) Waiver Renewals for the Arecibo Regional
Wastewater Treatment Plant (RWWTP) and Aguadilla RWWTP National Pollutant
Discharge Elimination System Permits

Dear Ms. Pagan and Mr. Geliga:

This responds to the May 13, 2020, email from Mr. Don Holmes of Jacobs, consultant for the
Puerto Rico Aqueduct and Sewer Authority (PRASA), to the National Marine Fisheries Service
(NMFS) regarding the extension of a 301(h) waiver under the Clean Water Act from the U.S.
Environmental Protection Agency (EPA) to allow the continued operation of the Arecibo and
Aguadilla Regional Wastewater Treatment Plants (RWWTP), respectively. The email included a
Biological Evaluation (BE) for each RWWTP initiating a section 7 consultation under the
Endangered Species Act (ESA) of 1973, as amended (ESA; 16 U.S.C. 1531 et seq.). EPA
designated PRASA as its nonfederal representative to enable PRASA to conduct information
section 7 consultations with the Services for its RWWTPs. The BEs concluded that the proposed
action is not likely to adversely affect species listed as threatened or endangered under the ESA.
This response to your request was prepared by NMFS pursuant to section 7(a)(2) of the ESA,
implementing regulations at (50 CFR 8402), and agency guidance for preparation of letters of
concurrence.

This letter underwent pre-dissemination review using standards for utility, integrity, and
objectivity in compliance with agency guidelines issued under section 515 of the Treasury and
General Government Appropriations Act of 2001 (Data Quality Act; 44 U.S.C. 3504(d)(1) and




3516). A complete record of this informal consultation is on file at NMFS Office of Protected
Resources in Silver Spring, Maryland.

Background and Consultation History

A previous consultation for 301(h) waiver renewals for the Aguadilla and Arecibo RWWTPs
was concluded on August 13, 2013. The following species were listed since conclusion of the
consultation and may be in the action area of the RWWTPs: oceanic whitetip shark
(Carcharhinus longimanus), scalloped hammerhead shark (Sphyrna lewini, Central and
Southwest Atlantic Distinct Population Segment [DPS]), Nassau grouper (Epinephelus striatus),
giant manta ray (Manta birostris), rough cactus coral (Mycetophyllia ferox), pillar coral
(Dendrogyra cylindrus), lobed star coral (Orbicella annularis), mountainous star coral
(Orbicella faveolata), and boulder star coral (Orbicella franksi). In addition, green sea turtle
DPSs were designated in 2016 and animals from the North and South Atlantic DPSs may be in
waters around Puerto Rico. At PRASA’s request, the 2013 consultation did consider the potential
effects of the proposed action on coral species proposed for listing, including rough cactus coral,
pillar coral, lobed star coral, mountainous star coral, and boulder star coral.

Action Agency’s Effect Determinations

The BEs for the Aguadilla and Arecibo RWWTPs contained information regarding the species
and DPSs listed since conclusion of the 2013 ESA section 7 consultation and concluded that the
proposed 301(h) waivers for the National Pollutant Discharge Elimination System (NPDES)
permit renewals were not likely to adversely affect these ESA-listed species.

Proposed Action and Action Area

The proposed action and action area have not changed since the 2013 consultation (see
attachment). No changes have been made to the discharges from the RWWTPs since the
conclusion of the previous consultation.

Affected ESA-listed Species and Designated Critical Habitat

This reinitiation is due to the listing of additional species that may be in the action areas,
specifically scalloped hammerhead shark Central and Southwest Atlantic DPS, oceanic whitetip
shark, Nassau grouper, and giant manta ray. Green sea turtles were included in the 2013
consultation. The 2016 division of this species into various DPSs, of which animals from the
North and South Atlantic DPSs may be in the action areas, does not change our 2013
concurrence with the determination that the proposed action may affect, but is not likely to
adversely affect green sea turtles. The ESA-listed corals for which a final listing rule was
published in 2014 were considered in the 2013 consultation.

Effects of the Action

“Effects of the action” has been recently revised to mean all consequences to listed species or
critical habitat that are caused by the proposed action, including the consequences of other
activities that are caused by the proposed action. A consequence is caused by the proposed action
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if it would not occur but for the proposed action and it is reasonably certain to occur. Effects of
the action may occur later in time and may include consequences occurring outside the
immediate area involved in the action (see 50 C.F.R. 8 402.02; see also 50 C.F.R. § 402.17).

The applicable standard to find that a proposed action is not likely to adversely affect ESA-listed
species or designated critical habitat is that all of the effects of the action are expected to be
discountable, insignificant, or wholly beneficial. Beneficial effects have an immediate positive
effect without any adverse effects to the species or habitat. Insignificant effects relate to the size
or severity of the impact and include those effects that are undetectable, not measurable, or so
minor that they cannot be meaningfully evaluated. Insignificant is the appropriate effect
conclusion when plausible effects are going to happen, but will not rise to the level of
constituting an adverse effect. Discountable effects are those that are extremely unlikely to
occur. For an effect to be discountable, there must be a plausible adverse effect (i.e., a credible
effect that could result from the action and that would be an adverse effect if it did affect a listed
species), but it is very unlikely to occur (NMFS and USFWS 1998).

Based on information from Jacobs, no shark or ray species or Nassau grouper have been
observed near the outfalls of each of the RWWTPs or at the sampling sites that are part of the
environmental monitoring program required of PRASA as part of the NPDES permits for the
RWWTPs. Due to the distance from shore and the depth at which the outfalls are located, only
adult Nassau grouper might be expected, but the lack of habitat makes it unlikely that these fish
would be in the area of the outfalls except when transiting past them. Habitat at the outfalls is
soft bottom, meaning that it is also unlikely to provide any forage habitat for ESA-listed
elasmobranchs. Based on information in the BEs, fish collections were conducted in 2007 at the
Aguadilla and Arecibo outfalls as part of environmental monitoring and no Nassau grouper were
captured. Information in the BEs also indicates that treated wastewater is rapidly diluted near the
outfalls due to strong wave conditions in both Aguadilla and Arecibo at the outfall points. Thus,
we believe the effects to ESA-listed elasmobranchs are discountable due to the rapid dilution of
treated effluent around the discharges, as well as the fact that these species infrequently transit
through the action areas and have never been sighted during outfall monitoring activities over the
past 20 years. We believe the effects to Nassau grouper are also discountable because the species
has never been sighted during monitoring or captured during fish sampling activities and can
thus be assumed to be infrequent in the action areas, as well as because of the rapid dilution of
treated effluent and the fact that areas containing potential habitat for adult grouper are thousands
of feet away from each outfall. Monitoring of these habitats over the past 20 years has not
generated data indicating the operation of the RWWTP outfalls has resulted in changes in coral
habitats in the action areas. Therefore, we concur with PRASA’s determination that the
continued discharges from the outfalls of the RWWTPs may affect, but are not likely to
adversely affect, ESA-listed fish species.



Conclusion

Based on this analysis, NMFS concurs with PRASA that the effects of the proposed action are
not likely to adversely affect the subject ESA-listed species.

Reinitiation of Consultation

Reinitiation of consultation is required and shall be requested by the federal agency, or by
NMFS, where discretionary federal involvement or control over the action has been retained or is
authorized by law and: (1) new information reveals effects of the action that may affect an ESA-
listed species or designated critical habitat in a manner or to an extent not previously considered,;
(2) the identified action is subsequently modified in a manner that causes an effect to the ESA-
listed species or designated critical habitat that was not considered in this concurrence letter; or if
(3) a new species is listed or critical habitat designated that may be affected by the action (50
C.F.R. 8402.16).

Please direct questions regarding this letter to Dr. Lisamarie Carrubba, Consulting Biologist, at
(301) 427-8493, or by email at lisamarie.carrubba@noaa.gov, or me at (301) 427-8495, or by
email at cathy.tortorici@noaa.gov.

Sincerely,
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for ..
Cathryn E. Tortorici
Chief, ESA Interagency Cooperation Division
Office of Protected Resources

cc: Jacobs — don.holmes@jacobs.com
PRASA - juan.perez@acueductospr.com, victor.rivera@acueductospr.com
EPA — chang.moses@epa.gov, laguer.yasmin@epa.gov

Attachment: 2013 Letter of Concurrence
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